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IN THE

TSimUh ^UUb

Cnurt af Appeals
FOR THE NINTH CIRCUIT

No. 13568

UNITED STATES OF AMERICA, Appellant

V.

GREAT AAIERICAN INDEMNITY COMPANY of

NEW YORK and GENERAL ACCIDENT FIRE and

LIFE ASSURANCE CORPORATION, Appellees.

ON APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE EASTERN

DISTRICT OF WASHINGTON

BRIEF FOR THE UNITED STATES

JURISDICTION

The jurisdiction of the District Court is conferred

by Section 1345, Title 28, U. S. C, this being a suit in

which the United States is the party plaintiff.



The jurisdiction of this Court is conferred by Sec-

tion 1291, Title 28, U. S. C.

PRELIMINARY STATEMENT

This is an appeal from a summary judgment en-

tered against the United States on contracts of insur-

ance between the United States and the defendant

insurance companies. (R. 74.) In a previous case,

No. 892, Homer C. Phillips and Thera Phillips, hus-

band and wife, sued the United States of America

under the provisions of the Federal Tort Claims Act

and recovered judgment against the United States in

the sum of $6,469.74, plus costs in the sum of |432.02.

(R. 4.) The United States commenced an appeal from

the judgment, being cause No. 13117 in the United

States Court of Appeals for the Ninth Circuit. After

the transcript of record was printed, the United States

abandoned that appeal and satisfied the judgment

against the United States in favor of Homer C. Phil-

lips and Thera Phillips.

In the defense of this tort action the United States

was represented by Harvey Erickson, United States

Attorney, and William V. Kelley of the law firm of

Witherspoon, Witherspoon and Kelley, attorney for

the Great American Indemnity Company. Counsel for

the General Accident Fire and Life Assurance Cor-

])oration did not partici])ate in the defense.

After the judgment in favor of the plaintiffs Phillips

was paid by the United States, demand was then made
upon tlie defendant insurance companies to reimburse



the United States under the provisions of their policies

of insurance, which demand they refused. Action was

then started. (R. 4, R. 58.) The contention was made

by the insurance companies that Mrs. Thera Phillips

fell in a place not covered l)y the policies of insurance

and that the insurance companies had no liability for

her injuries on the sidewalk where she sustained them.

Tlie District Court in the pre-trial order adopted

tlie printed statement of facts in the case of Homer C.

and Thera Phillips, husband and wife, plaintiffs, v.

United States of America, Case No. 892, and provided

tliat the said printed record in that case be adopted and

considered by the Court as part of the evidence in the

present case. (R. 70.) The exhibits in this case, Plain-

tiffs' Exhibits 1, 2, 3 and 4, give a general idea of the

Iniilding, w^hicli is a general store building owned by

the United States and occupied by many tenants hav-

ing leases on portions of the premises. In the premises

there is a beauty salon, a bank, a clothing store, a gro-

cery story, et cetera. There is no dispute but that Mrs.

Thera Phillips was injured as she came down the stair-

way from the Coulee Dam Beauty Shop on the mezza-

nine floor and approached the sidewalk and was two

or three feet out on the sidewalk from the door when

she slipped and fell on an accumulation of ice and snow,

])reaking her leg. She fell about 30 to 40 feet west of

a doorway and common passageway used by tenants

of the building and two or three feet from the common
passageway leading to the mezzanine floor. There were

many other doorways to the store building which were

used commonlv bv tenants and customers alike. The



Coulee Dam Beauty Shop was owned and operated by

one Bessie Dumas, who is the same individual named

as assured in policy of insurance No. G 1032322 issued

by the defendant General Accident Fire and Life As-

surance Corporation. (R. 63.) Meetings were held

periodically from time to time in other parts of the

mezzanine floor, consisting of weekly and monthly

lodge meetings. (R. 68.) The Great American Indem-

nity Company of New^ York was the named insurer of

the grocery store, and although the accident occurred

within two or three feet of the front of the grocery

store it did occur about 30 feet away from the entrance

to the grocery store on the public sidew^alk immediately

in front thereof.

The facts were found by the Court at the pre-trial

conference in the form of a Pre-Trial Order and ad-

mitted by the pleadings, and both sides made motions

for summary judgment. The Court heard the motions

for summary judgment and granted summary judg-

ment for the insurance companies, dismissing the

plaintiff's action. (R. 74-76.)

QUESTION PRESENTED

Did the Court properly construe the contracts of

insurance and was the summary judgment in favor of

the insurance companies correct in view of the word-

ing of the policies of insurance in this case?

ASSIGNMENTS OF ERROR

1. The Court erred in granting summary judgment



dismissing the action as to tlie defendant Great Amer-

ican Indemnity Company of New York. (R. 74.)

2. The Court erred in granting summary judg-

ment dismissing tlie action as to the defendant General

Accident Fire and Life Assurance Corporation. (R. 76.)

ARGUMENT

The provisions of the insurance policies in defining

the premises provide as follows:

1. The Great American Indemnity Company of

New York policy defines the word premises as follows

:

''The unqualified word 'premises' wherever
used in this Policy sliall mean: (1) the premises
designated in the Declarations including buildings

and structures thereon and the ways immediately
adjoining and (2) anv premises alienated bv the

Named Assured." (R. 14.)

2. The General Accident Fire and Life Assurance

Corporation policy defines premises as follows:

"Premises—The unqualified word 'premises'
wherever used in this policy shall mean the prem-
ises designated in Item 4 of the declarations in-

chuling buildings and structures thereon and the
ways immediately adjoining." (R. 48-49.)

The question which then presents itself is whether

or not the Court was correct in determining that the

location where Mrs. Phillips received her injuries was

!iot covered by the iDolicies of insurance, since similar

definitions of the word "premises" appear in both

])olicies. The arguments as to both policies of insur-



ance may in many ways be considered together. The

United States in leasing premises caused their tenants

to procure policies of liability insurance. In the Great

American Indemnity policy the named assured is the

United States of America and Coulee Dam Cooperative

Association, Inc. (R. 11.) In the General Accident

Fire and Life Assurance CorpoBation policy the named

assured is Bessie Dumas and United States of America

Department of Interior, Bureau of Reclamation. (R.

40.)

The Great American Indemnity Company of New
York policy provides as follows

:

'

' Insuring Agreements

I. Bodily Injury Liability

''To pay on behalf of the Assured all sums which
the Assured shall become obligated to pay by rea-

son of the liability imposed upon him by law for

damages, including damages for care and loss of

services, because of bodily injury, sickness or dis-

ease, including death at any time resulting there-

from, sustained by any person or persons, caused
by accident and arising out of such of the hazards
hereinafter defined as are indicated by specific

premium charge in the Declarations." (R. 6-7.)

The General Accident Fire and Life Assurance Cor-

poration policy provides that the insured premises

shall be:

''19-25 Roosevelt Avenue, Coulee Dam, Wash-
ington (General Store Building), NW Corner
Mezz. Floor-Beauty Parlor, 1500 sq. ft." (R. 41.)



The contract of iiisuraTice provides in part as fol-

lows :

' * Insuring" Ag*reemonts

I. Bodily Injury Liability

'*To pay on l^elialf of the insured all sums which
the insured shall become obligated to pay by reason
of the liability imposed upon him by law for dam-
ages, including damages for care and loss of serv-

ices, because of bodily injury, sickness or disease,

including death at any time resulting therefrom,
sustained by any person or persons, caused by ac-

cident and arising out of:

'^Division: 1. Premises - Operations. The own-
ership, maintenance or use, for the purpose stated

in the declarations, of the premises, and all oper-
ations during tlie policy period which are neces-

sary or incidental to such purposes." (R. 43.)

''II. Defense, Settlement, Supplementary
Payments.

''It is further agreed that as respects insurance
afforded by this policy the corporation shall:

(a) defend in his name and behalf any suit

against the insured alleging such injury and seek-
ing damages on account thereof, even if such suit

is groundless, false or fraudulent ; but the corpora-
tion shall have the right to make such investiga-

tion, negotiation and settlement of any claim or
suit as may be deemed expedient by the corpora-
tion." (R. 44.)

The word adjoining is defined as follows in 2 C. J. S.,

page 1:

"^jidjoivinf/: In its etymological sense, and ac-

cording to the more approved definitions, the word
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means abutting, contiguous, having a common
boundary, in contact with, lying next to or in con-
tact with, meeting at some line or point of junc-
ture, next to, touching, touching or contiguous, as

distinguished from lying near or adjacent; but
this is not necessarily the meaning of the word in

all connections, and the word may be employed as

meaning adjacent, close or near to, or nearest or

most accessible. The meaning of the word as em-
ployed in a particular case must be gathered from
the context, the intention, and the particular cir-

cumstances under w^hich it is used. While in some
connections, ''adjoining" has been held or said to

be synonomous with ''along'' or " fronting,'' it

also has been distinguished from "ai3pertaining,"
'

' communicating, " " containing or having within, '

'

and "fronting."

^^Adjoining premises: In view of the definitions

above given for the word "adjoining," the phrase
has been defined as premises vv^hich touch and are

connected, or in contact, with the other premises
involved, rather than those merely lying near or

adjacent, the term has also been construed as not
absolutely precluding the idea of separation by
some object intervening, and the question as to

what amount of separation will or will not deprive
premises of the character of adjoining premises
within the meaning of that term depends upon
the circumstances of each particular case."

It is a well settled principle of law that since insur-

ance policies are drawn by the insurer any doubts or

ambiguities must be resolved in favor of the insured.

Bankers Life Co. v. Jacohy, 192 F. (2d) 1011, C. C. A.

9, and Asehenhrenner r. T7. S. Fidelity & Guaranty

Co., 292 U. S. 80.

Bearing in mind that tlie accident in this case oc-

curred two or three feet from the doorway to the stair-
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way leading up to the niezzaiiiiie floor and about the

same distance from the corner of the store building,

the argument can well be made that the accident oc-

(nirred on the 'Svays immediately adjoining the prem-

ises." The policies of insurance describe certain named

premises, in addition to the ways immediately adjoin-

ing. It certainly was within the contemplation of the

parties in executing the policies of insurance to pro-

vide for the entrances and ways immediately adjoining

to be within the coverage of the policy, although the

policies mention a certain number of square feet at a

certain rate and the premiums were computed accord-

ing to the amount of space covered by the policies. In

each policy it w^as provided that the ways immediately

adjoining should be within the protection of the policy.

Certainly the policy would have to be reformed and

tliat proviso stricken, if injuries taking place on the

sidewalk wdthin three feet of the premises w^ere not

coA'cred by the policy.

In the case of Long v, London dc Lancashire Indem-

nify Co. of America, 119 P. (2d) 628, C. C. A. 6, a dis-

cussion is had of the meaning of the term ^'immedi-

ately adjacent" which was used in the policy. In that

case recovery against the insurance company was

denied, l)ut the accident occurred on a public street

about sixty feet from the east line of the appellant's

property. In this case, great stress is laid upon the

word '^ immediately," and the interpretation of the

court is that a point sixty feet east, out on the street,

is too far aw^ay to be immediately adjoining. In the

case herein it is submitted that the spot where Mrs.
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Phillips' injuries occurred does come within the lan-

guage of the policies as being on a spot immediately

adjoining the insured premises.

In the case of Binsivanger v. Employees Mutual In-

surance Company, Ltd. of London (Mo.), 28 S. W.
(2d), 448, it was held in a policy with wording similar

to that in the policies in question in this case that when

Binswanger tripped on the sidewalk on a wire con-

nected to a light standard which was erected on the in-

sured's premises it was within the protective provi-

sions of the policy.

The case of Knowles i\ Jjumhermen's Mutual Casu-

alty Company, (R. I.), 33 A. (2d) 185, 148 A. L. R. 605,

embraces an interpretation of language similar to that

in these insurance policies. In that case the Suj^reme

Court of Rhode Island held that the policy covered in-

juries to a passerby struck and knocked down by a dog

kept on the premises as a watch dog. The dog ran out

on to the sidewalk when the door was open and caused

the injuries which were the subject of the suit. In that

case the person was injured while walking on a public

sidewalk immediately adjoining the insured premises.

Other cases interpreting provisions of policies in

which the wording was similar to that used in the

policies in this case are:

DeMunn Estate Corporation v. Frankfort Gen-
eral Insurance Company (Mo.), 187 SW 1121;

Keystone Lumber Company v. Security Mutual
Casualty Company (Pa.), 158 A. 314;
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KJemmer r. Ohio CnHnalttj Company (Minn.),

246 NW 896.

In the Keystone Lumber Company case the policy

provided for coverage on ways immediately adjacent.

Here a pile of lumber constituting an attractive nui-

sance was placed in an adjacent alley, and judgment

for the plaintiff was sustained.

It is contended by the United States that these poli-

cies of the various tenants, with the United States the

named insured, w^ere accepted by the United States in

good faith from the tenants at the time they executed

the leases. No reformation of policies was sought and

no contention was made that the policies did not ex-

])ress the true contract or agreement between the

])arties. No government agent or employee would have

tlie authority to make any different oral agreement or

understanding with the insurance companies or with

the tenants other than expressed in the contract of

insurance. It has often been said that persons dealing

with the government must turn square corners. Fed-

era] Crop Insurance Corporation v. Merrill, 332 U. S.

380. The mere fact that the government may have been

over-insured—that is, requiring policies of insurance

from many tenants covering the same ways and means

immediately adjoining the premises, would not cause

the policies to be nullified or vitiated, but would merely

limit the government's recovery on a proportionate

basis if two or more companies were sued as a result

of the same accident.

Perhaps the term "immediately adjoining,'' is one
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of the most restrictive terms in limiting the coverage

of the insurance policy that can be used and denotes

ways and means immediately contiguous to the prem-

ises. Wolff Packing Co. v. Travelers Insurance Co.

(Kans.), 146 P 1175. It is contended in this case that

taking the most restrictive view possible of the limit-

ing language used in the policies, Mrs. Phillips was

injured at a point which was within the coverage of

^^ways and means immediately adjoining the prem-

ises." When she stepped out of the beauty shop she

was walking on a stairway which was immediately ad-

joining the beauty parlor, and when she reached the

sidewalk she was on a public way immediately adjoin-

ing the grocery store. There was no intervening space

between the place where she was injured and the gro-

cery store, and the only intervening space between the

point where she was injured and the beauty parlor was

the public stairway which she had just descended. It

is therefore submitted that by taking the most restric-

tive construction of the language of the policy, she was

nevertheless injured at a place covered by the policy.

The insurance companies were placed on notice when

the United States was a named insured in the policies

that they were insuring the United States against cer-

tain contingent ]ia])ilities that might occur. The United

States desired that its tenants execute certain policies

in its favor, which they did. The insurance companies

now contend that their premium rates for the individ-

ual tenants were based on a square-footage basis and

did not cover the ways immediately adjoining. The

companies have made their own contract, and this is

especially so when tlie govcnmment is a beneficiary.
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(CONCLUSION

Proiii a eommonsense, reasonable interpretation and

understanding of the insurance policies, it is submit-

ted that the Government is entitled to collect from the

Great American Indemnity Company of New York
and the General Accident Fire and Life Assurance

Corporation the monies that it has paid out for injur-

ies sustained by Mrs. Phillips and the judgment of the

trial court be reversed.

Respectfully submitted,

HARVEY ERICKSON,
United States Attorney,

FRANK R. FREEMAN,
Assistant U. S. Attorney.




